SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CRIMINAL DIVISION - FELONY. BRANCH

UNITED STATES OF AMBERICA ) .
' ).
)
v. )
)
Orlando Roberts ) Criminal No. F-771-01
David Veney ) Criminal No. F-3986-00
) Status: February 7, 2003
. ORDER
(February 4, 2003)

Before this Court is the defendants’ Motion for the Issuance of & Subpocna Duces
" Tecum for National Academy of Science Records, received in chambers on January 23, 2003,
The defense filed 2 supplement to t.hc instant Motion éhanging slightly the scope of the
subpoenaed materials, received in chambers on January 28, 2603. This Court also has before
it a Motion of the National Academy of Sciences to Quash Defendant’s Subpoena Duces
fecum, received in chambers on January 30,2003, On February 4, 2003, this Court receivéd
defendants’ Consolida;ted Reply to Oépositions to Motion for Issuance of Subpdcna[s].

The defendants® cases have been consolidated for'the purpose of a Frye hearing on the
edmissibility of DNA evidence to be held February 7, 2003. Both parties have ﬁle& lengthy
p.l'cadings accompanied by voluminous appendices des.cribing tﬁe extent to which ther-e is oris

not gencral Aacceptanc.e by the scientific community of ccrtaip DNA technologies and

' This Court also-has hefore it the Govemment's Oppasition to Defendants’ Motions for [ssuance of

. Subpoenn Duces Tecum for National Acadeny of Sciences Records, received in chambers on January 29,
2003, The Government is not techiically a party to the present motion and has no standing to oppose;

consequently, its views will be considered in the nature of an amicus. The Netional Academy of Sciences has

styled its Opposition as a Motion 1o Quash Defendant's Subpoens Duces Tocum, However, no subpoena lns

been served and this Court will treat the pleading as an opposition to the issuance of the subpocnas.
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methodologies. In its filings, the government makes reference to a report issued by National
Academy of Sciences {NAS] through the National Research Commitiee [NRC] in 1996

concerning DNA cvidence. The final report [NRC II] was the product of both- study and

‘reviewing committees. Through the amended subpoena defendants seek:

-all communications, asscssments, roviews or like documents which pertain to the
development of each successive draft and final edition of the report now known as The
valuati i i 2 [NRC 1}, including, but not
limited to, all reviews of all drafts, whether said reviews were done by persons intemal
or external or by the sponsoring agency (Department of Justice), and all responses to
those reviews generated by the authoring panel or other organs of the Academy.
The requested materials are internal, ﬁnpublished documents reflecting the deliberative
process of the study committee and review panel,
The issue before the Court regarding the admissibility of DNA at the Ecbruary 7,
2003 Frye hearing will concern whether there is consensus vel non amongst members of
the rclovant scientific communify. Controversy in the scien(iﬁc vommunity is generally

reflected in published peer-reviewed articles in journals or scientific articlcs in other types

of publications. Such contfoversy is public in nature and does not typically consist of

-unpublished documents, internal drafis, notes or other documents reflecting confidential

intcrnal deliberations. If it were this Court’s tole to adjudicate the merits of the science

involved, the felevancc of the materials would be more apparent, It is, of course; not this
Court;s role to so adjudicate. |

There is the additional concern that exposing NRC's deliberative process to
discovery‘ could hinder the exchange of ideas. NRC’s study committses and review panels -
sub.ject. scien_tiﬁc‘issues to a robust; scarching inquity, which is fucthered by open and

frank communication between participants, NRC II was written with the expectation that
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the deliberative process would remain confidential; its deliberative process likol}; reflects
that sharcd understanding, .

If the material sought by the defense could materially further their Frye posiﬁon, it
_may well require that the confidentiality be breached, Here, however, the materla!. sought,
unpublished dissenting views to an ofﬁ;:ia! report, would have minimal relevance to ‘th‘e '
Cour_t's inquiry. Balancing the respective interests, it is clear that the subpoena should not
. be issued, -

Thcrefore: it is, this 4th day of February, 2003, hereby. ORDERED that the

defendants” Motion for the Issuance of a Subpoena buces Tecum is DENIED,

JUDGE ROBERT L. RICHTER
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