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Robert B. Leck III (State Bar No. 46903)
LECK & ASSOCIATES

Attorneys at Law

100 Wilshire, Suite 200

Santa Monica, CA 90401

Telephone:  (310) 899-2041
Telecopier:  (310) 451-7737

Attorneys for Defendant
B.F Ascher & Company, Inc.

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA

v

ALEXANDER REDFOOT, a minor by and ) CASE NO.
through his Guardian Ad Litem, MICHELL,
REDFOOT; MICHELL REDFOQT, } NOTICE OF REMOVAL OF ACTION UNDER
Plaintift ) 28 U.S.C. §1441(b) [DIVERSITY]
amtut,

V.

B.F. ASCHER & COMPANY; and DOES 1
through 10, inclusive,

Defendants.

R T P I A N L N

TO THE CLERK OF THE ABOVE-ENTITLED COURT:

PLEASE TAKE NOTICE that defendant B.F. Ascher & Company, Inc. (“B.F. Ascher”)
hereby removes to this Court the state court action described herein,

1. On April 1, 2005, an action was commenced in the Superior Court of the State of
California in and for the County of Contra Costa, entitled Alexander Redfoot, etc.. et al., v. B.F.

Ascher & Company, and Does 1 through 10, inclusive, Case Number C05-00674. A copy of the
complaint is attached hereto as Exhibit “A.”

2. The first date upon which defendant B.F. Ascher received a copy of said complaint
was April 20, 2005, when a non-managerial employee of defendant was handed by an unknown
person in a parking lot after hours, in an apparent service attempt, a copy of the summons and

complaint of the state court; a Notice of Case Management Conference together with a Notice to
1
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Plaintiff's of the ADR Information Sheet, a blank Case Management Conference Questionnaire, a
blank Stipulation form; and an Application and Order for Appointment of Guardian Ad Litem. A
copy of the summons is attached hereto as Exhibit “B” and the Application of Guardian Ad Litem is
attached hereto as Exhibit “C.”

3. A copy of the Answer to Complaint filed on behalf of B.F. Ascher in Contra Costa
County Superior Court is attached hereto as Exhibit “D.”

4. This action is a civil action of which this Court has original jurisdiction under 28
U.S.C. §1332, and is one which may be removed to this Court by defendant pursuant to the
provisions of 28 U.S.C. §1441(b), in that it is a civil action between citizens of different states and
the matter in controversy exceeds the sum of $75,000, exclusive of interest and costs. Thisis a
products lability action brought by Michell Redfoot, individually and as Guardian Ad Litem of her
5 year old minor son, Alexander Redfoot, to recover expenses to employ health care providers and
for other medical expenses to care for Alexander, and for pain and suffering, and future medical
expenses and lost wages for Alexander, who allegedly is permanently disabled and suffers from
Pervasive Developmental Disorder, Autism, and associated symptoms as a result of exposure to Ayr
Saline Nasal Mist, an over-the-counter product manufactured by defendant with the preservative
thimerosal, which contains mercury. It is alleged that Michell administered the Nasal Mist to
Alexander for several years for recurring nasal congestion. Plaintiffs” seeks general damages,
economic damages for medical expenses, lost wages, loss of earning capacity, and punitive
damages. While plaintiffs’ prayer for damages does not include a specific amount in controversy,
plaintiffs’ request for general damages, special damages, and punitive damages reasonably will
exceed the requisite jurisdictional limits.

3. Defendants are informed and believe that Michell Redfoot and Alexander Redfoot
were, at the time of the filing of this action, and still are, citizens of the State of California residing
in Lafayette, Contra Costa County. Defendant B.F. Ascher was, at the time of the filing of this
action, and still is, a corporation incorporated under the laws of the State of Kansas, having its
principal place of business in Lenexa, Kansas, and the state court complaint alleges that B.F. Ascher

does business in San Francisco County, California.
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this matter to this federal district court is appropriate.

Dated: May ‘Zg, 2005
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For all of the foregoing reasons, defendant B.F. Ascher respectfully submits that removal of

’ Robert B.Teck I~

Attorneys for Defendant
B. F. Ascher & Company, Inc.
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EXHIBIT A
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C. ANDREW WATERS, CA Bar No. 147259

DANA C. FOX, TX Bar No. 24032151 : RE e e L
PAUL COOK, CA Bar No. 1790901 P e
WATERS & KRAUS, L.L.P. e e
Continental Grand Plazal - CETUER

300 North Continental Bivd., Suite 500
El Se o, California 90245

Tel: (310) 414-8146

Fax: (310) 414-8156

LAUREL L. SIMES, CA Bar No. 134637

LEVIN SIMES & KAISERLLP

One Bush Street, 14" Floor

San Francisco, California 90802

Tel: (415) 646-7160 :

Fax: (415) 981-1270 . PERLOCAL 5 THIS

10
Attorneys for Plaintifls, CASEIS
Alexander Redfoot, a Minor, by and through his Guardian DEPT
ad Litem and Michel! Redfoot, and Michell Redfoot

SUPERIOR COURT FOR THE STATE OF CALIFORNIA

COUNTY OF CONTRA COSTA

ALEXANDER REDFOOT, a Miuor, by and Case No.
through his Guardian ad Litem, MICHELL
REDFOOT; MICHELL REDFOOT, COMPLAINT FOR DAMAGES

Plaintiffs,

B.F. ASCHER & COMPANY, INC.; and

"DOES 1 through 10, inclusive,

)

)

)

)

)

)

vs. )
)

)

)

| )j
Defendants, )]
);
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Plaintiffs, Alexander Redfoot, a Minor, by and through his Guardian ad Litem, Michell
Redfoot, and Michell Redfoot individuaily, hereby allege as follows:
GENERAL ALLEGATIONS
L The true names and capacities, whether individual, cor'porate, asgociate, governmental
ar éﬂlemise, of Defendants DOES 1 through 10, inclusive, are unknown to Plaintiffs at this time,
who therefore sue said Defendants by such fictitious names. When the true names and éapacities of
said Defendants have been ascertained, Plaintiffs will amend this complaint accordingly. Plaintiffs
are informed and believe, and thereon allege, that each Defendant designated herein asa DOE is
responsible, negligently or in some other actionable manner, for the events and happenings
hereinafter referred to, and caused injuries and Mcs proximately thereby to Plaintiffs as
hereinafter alleged. | '

o 2, Plaintiffs are informed and believe; and thereon allege that at all times herein
mentioned, Defendant B.F. ASCHER & COMPANY, INC. and DOES 1 through 10, inclusive,
were individuals, corporations, parmérships and/or unincorporated associations organized and
existing under and by virtue of the laws of the State of California, or the laws of some other state or
foreign jurisdiction, and that said Defendants, and each of them, were and are authorized to do and
are doing business in the State of California, or the laws of some other state or foreign jurisdiction,
and that said Defendants, and each of them, were and are authorized to do and are doing business in
the State of California, and that said Defendants have regularly conducted business in the County of
San Francisco, State of California.

' 3. Plaintiffs are currently residents of Lafayette, County of Contra Costa, State of
California.
4, On January 5, 1982, the Food and Drug Administration published its advance notice
of proposed rule making regarding the toxicity of thimerosal. Their scientific panel’s opinions and

recommendations were the culmination of 5 years of research concerning the potential hazards and

2
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safety of thimerosal. The panel concluded that:

At the cellular fevel, thimerosal has been found to be mare toxic for
human epithelial cells in vitro than mercuric chloride, mercuric nitrate,
and merbromim (mercurochrome).

5. The FDA specifically found that thimerosal was significantly more toxic for living
tissue than it was for the bacteria it was supposed to kill:

It was found to be 35.3 times more toxic for embryonic chick heart tissue
than for staphylococcus areus.

6. The FDA scientific panel's conclusions were clear and unequivocal, focusing on

. 10 ‘thimerosal’s potential for cell damage and its significant toxicity:

11 The Panel concludes that thimerosal is not safe for [over-the-counter]
12 : topical use because of its potential for cell damage if applied to broken
B skin and its allergy potential,
13 .
14 7. The FDA’s conclusions were published in the Federal Register.
15 FIRST CAUSE OF ACTION
16 (Strict Products Liability: Failure to Warn)
17 8. Plaintiffs reallege and incorporate herein by reference as fully set forth herein each

18 and every allegation contained in paragraphs 1 through 7. This Cause of Action is alleged against all
19 Defendants.

20 9. During all times relevant herein, Defendant B.F. Ascher & Company, Inc. and DOES

21 1 through 10, inclusive, were engaged in the business of manufacturing, testing, inspecting,

22 distributing, transporting, shippiog, marketing, advertising, and/or selling thimerosal, which consists

23 of 49.6% ethy] mercury, and/or thimerosal-containing Ayr Saline Nasal Mist.

24 10.  Plaintiff Michell Redfoot administered Ayr Saline Nasal Mist to Alexander Redfoot,

25 her minor child, for several years for the minor child’s recurring nasal congestion. In so doing,

3
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B |

Alexander Redfoot was expdsed to and absorbed dangerous quantities of mercury and/or mercury
compounds that resulted in adverse health effects. As a direct and proximate result of Alexander’s
exposure to the thimerosal preservative contained in Ayr Saline Nasal Mist, Alexander was
chronically exposed to toxic levels of mercury. Said exposure directly and proximately caused the
injuries descrii:cd herein.

11.  Defendant B.F. Ascher & Company, Inc, and DOES 1 through 19, irclusive, -
manufactured, distributed and supplied Ayr Saline Nasal Mist which was defective in design and
which failed to contain adequate warnings to Plaintiffs concerning mercury content the neurologicai
dangers associated with mercury and thimerosal. | _

12.  Plaintiff Mi‘cﬁell Redfoot became aware o sooner than April 2, 2003 that Ayr Saline
Nasal Mist contained mercury, which Plaintiff alleges caused Alexander’s Pervasive Developmental
Disorder, Autism and associated-symptoms.

i3. As a direct result of the absorption of mercur}; from the Ayr Saline Nasal Mist,
Alexander Redfoot was severely injured and afflicted. Plaintiffs are informed and believe, and

'thereop allege, that Alexander, has been permanently disabled by these injuries to the extent that he

bas sustained a serious impairment of his future earning capacity.

14.  As a further direct and proximate result of the events alleged herein, Plaintiffs were
required to émploy at their expense physicians and other medical personnel and incur other
incidental medical expenses, 21l to their further damiage, in an amount not yet fully asoértainéd.
Plaintiffs are informed and believe, and thereon allege, that they will be. required to incur additional
and future medical and incidental expenses as a result of Alexander’s injuries, all to their further
damage in an amount not yet fuily ascertained. Accordingly, Plaintiffs will seek leave to amend this
coruplaint to insert the amounts of such damages when they are fully ascertained, or according to
proof at the time of trial.

4
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15.  Asa direct and proximate result of the events alleged herein and the ensuing injuries,
Plaintiff Michell Redfoot’s earning capacity has been greatly impaired due to the need to care for her
minor child, both in the past and in the fisture, and will be ascertained in an amount according to

proof,
WHEREFORE, Plaintiffs prays for judgment as hereinafter set forth.
SECOND CAUSE OF ACTION

(Negligence: Failure to Warn)

16.  Plaintiffs reallege and incorporate herein by reference as fally set forth herein each
and eve-ry allegation contained in paragraphs 1 through 15. This Cause of Action is alleged against
Defendant B.F. Ascher & Company, Inc. and DOES 1 through 10, inclusive, |

17.  Defendants named herein knew or should have known that their thimerosal-

.. containing products and/or thimerosal were defective at the time they left the Defendants® possession

in that they contained toxicologically significant quantities of mercury and/or mercury compounds.

18.  Defendants failed to adequately wam Plaintiffs of the mercury content and of the
substantial dangers of which the Defendants were, or shm_rld have been, aware that were associated
with Plaintiffs’ use of Ayr Saline Nasal Mist.

19.  Asadirect and proximate resujt of the Defendants’ failure to warn Plaintiffs of the
dangers associated with the use of Ayr Saline Nasal Mist, Plaintiff Alexander Redfoot was severely
injured.

.20.  Alexander Redfoot began to suffer the ill effects associated with chropi¢ exposure to
mercury-containing products, Michell Redfoot did not realize that her administration of Ayr Saline
Nasal Mist to her minor son for several years was causing his adverse health effects. Plaintiffs
discovered that Ayr Saline Nasal Mist contained thimerosal no sooner than April 2003 and that the
thimerosal-containing Ayr Saline Nasal Mist was the cause of Alexander’s persistent health

problems.

5
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21. . Asadirect result of the absorption of Ayr Saline Nasal Mist, Alexander Redfoot was
severely injured and afflicted. Plaintiffs are informed and believe, and thereon allege, that Alexander
Redfoot had been permanently disabled by these injuries.

22.  Asafurther direct and proximate result of the events alleged herein, Plaintiffs were
required to employ at their expense physicians and other medical personnel and incur other
incidental medical expenses, all to their forther damage, in an amount not yet fully ascertained.
Plaintiffs are informed and believe, and theteon allege, that they will be required to incur additional
and future medical and incidanaI expenses as a result of Alexander’s injuries, all to their further
damage in an amount not yet fully ascertained. Awordingly, Plaintiffs will seek leave to amend this
complaint to insert the amounts of such damages when they are fully ascertained, or according to
proof at the time of tri_al. |

23.  Asadirect and proximate resuit of the events alleged herein and the ensuing injuries,
Plaintiff Michell Redfoot’s earning capacity has been preatly impaired due to the ﬁeed to care for her
minor child, both in the past and in the future, and will be ascertained in an amount according to
proof. | | |

WHEREFORE, Plaintiffs pray for judgment as hereinafter set forth.

THIRD CAUSE OF ACTION

(Intentional and/or Reckless Concealment and/or Non-disclosure
of Known Defective and/or Dangerous Conditions
Associated With Use of Ayr Saline Nasal Mist)

24.  Plaintiffs reallege and incorporate herein by reference as fully set forth herein each .
and every allegation contained in paragraphs 1 through 23. This Cause of Action is alleged against
Defendant B.F. Ascher & Company, Inc. and DOES | through 10, inclusive.

25.  Oninformation and belicf, Plaintiffs state that Defendants were actually aware of the
mercury content and of the dangers to human life from the mercury containing thimerosal and

thimerosal-containing Ayr Saline Nasal Mist and the use thercof.

6
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L

26.  As aresult of Defendants’ failure to warn, recall and/or assure that their defective and
unreasdnably dangerous product was removed from the marketplace, Plaintiffs suffered the harms
and damagés herein allegéd.

27.  Defendants, through their employees and/or agents, acted recklessly and/or
intentionally so as to warrant an award of punitive damages because they consciously disregarded
substantial and unjustifiable risks of such nature that its disregard constitutes gross deviation from
the standard of care that ordinary persons would exercise under these circumstances.

WHEREFORE, Plaintiffs pray for judgment as hereinafter set forth.

FOURTH CAUSE OF ACTION
(Negligence Per Se¢)
28.  Plaintiffs reallege and incorporate herein by reference as fully set forth herein ¢ach

and every allegation contained in paragraphs 1 through 27. This Cause of Action is alleged against- -

Defendant B.F. Ascher & Company, Inc. and DOES 1 through 10, inclusive.

29,  Defendants’ failure to warn Plaintiffs of the dangers associated with tlic use of
thimerosal and/or thimerosal-containing Ayr Saline Nasal Mist violate§ the federal ban on thimerosal
products, See 63 FED. REG. 19799 (April 22, 1998). Defendants’ violation of these regulations
proximately caused Plaintiff and her minor son’s injuries alleged herein.

30. Piaintiﬂ' Alexander Redfoot’s injuries resulted from an occurrence of the nature of
which the regulations were designed to prevent. _Morcovei', Alexander Redfoot was one of the classes
of persons for whose protection the regulations were adopted.

31.  Asadirct and proximate result of Defendants® violation of these regulations,
Alexander Redfoot was severely injured and afflicted. Plaintiffs are informed and believe, and
thereon alleges, that Alexander has been permanently disabled by these injuries.

32.  As a further direct and proximate result of the events alleged herein, Plaintiffs were

required to employ at their expense physicians and other medical personnel and incur other

7
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incidental medical expenses, all fo their further damage, in an amount not yet fully ascertained.
Plaintiffs are informed and believe, and therecn allege, that they will be required to incur additional
and future médical and incidént'al expenses as a result of Alexander’s injuries, ali to their further
démagc in an amount not yet fully ascertained. Accordingly, Plaintiffs will seek leave to amend this
complaint to insert the amounts of such damages when they are fully ascertained, or according to
proof at the time of trial,

33.  Asa direct and proximate result of the events alleged herein and the ensuing injuries,
Plaintiff Michell Redfoot’s eaming capacity has been greatly impaired due to the need to care for her
minor child, both in the past and in the fture, and will be ascertained in an amount according to
proof.

WHEREFORE, Plaintiffs pray for judgment as hereinafter set forth.

FIFTH CAUSE OF-ACTION - - -
(Allegations Against Doe ManufﬁcturerlDistribntorlSupplier Defendanis)

34.  Plaintiffs reallege and incorporate herein by reference as fully set forth heréin each
and every allegation contained in paragraphs 1 through 33. This Cause of Action is alleged against
Defendant DOES 1 through 10, inclusive.

35.  For all pertinent times, DOES 1 through 10, inclusive, sold, manufactured, distributed
and/or supplied mercur)-r containing thimerosal contained in the Ayr Saline Nasal Mist which
Plaintiff Alexander Redfoot inhaled, cansing his injuries.

36. DOES ! through 10, inclusive, as manufacturers, shippers and suppliers of thimerosal
to various thimerosal-containing product manufacturers, are liable to Plaintiffs for the defective
design of the Ayr Saline Nasal Mist and for the failure to wam of the meroury content and of the
health hazards associated with thimerosal and failure to design and package its thimerosal so as to
adequately protect and waxn users of the dangers of thimerosal.

8
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37.  Further, DOES 1 through 10, inclusive, ar¢ liable to Plaintiffs as ﬁrofessional vendors
of thimerosal and, as such, because of the Defendants’ size, volume of business and merchandising
practices, knew or should have known of the defects of the thimerosal they sold, and they are strictly
liable and negligent for failing to wam the users of potential health hazards from the use of said
product. |

38.  Further, DOES 1 through 10, .inclusive, made misrepresentations regarding the safety
of thimerosal to thimerosal-containing product manufacturers, thereby fraudulently inducing other
sophisticated useﬁ 1o use their thimerosal instead of other types. As such, DOES I through 10,
inclusive, are liable to Plaintiffs for injuries suffered by Alexander Redfoot caused by the inhalation
of thimerosal-containing Ayr Saline Nasal Mist because their fraudulent misrepresentations were
deﬁmenta]ly refied upon (1) by thimerosal-containing prodict manufacturers incorporating their
thitnerosal into their finished product and (2) by Plaintiff Michell Redfoot and her minor son,
Alexander Redfoot, who inhaled the tlﬁmerosal—éontaining product.

39.  Finally, DOES 1 through 10, inclusive, are liable to Plaintiffs because they knew or
should have known that the thimerosal, which thgy sold and supplied, was vnreasonably dangerous
in normal use, and their failure to communicate this information constitutes negligence. This |
negligence was the cause of Alexander Redfoot’s injuries, including, but not limited to Pervasive
Developmental Disorder, Autism and associated symptoms, |

40.  Asa further direct and proximate result of the events alleged herein, Plaintiffs were
required to employ at their expense physicians and other medical personnel and incur other
incidental medical expenses, all to their further damage, in an amount not yet fully ascertained.
Plaintiffs are informed and believe, and thereon allege, that they will be required to incur additional
and future medlical and incidental expenses as a result of Alexander’s injuries, all to their further
damage in an amount not yet fully ascertained. Accordingly, Plaintiffs will seek leave to amend this

complaint to insert the amounts of such damages when they are fully ascertained, or according to

9
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proof at the time of trial.

41.  Asadirect and proximate result of the events alleged herein and the ensuing injuries,
Plaintiff Michell Redfoot’s eaming capacity has been greatly impaired due to the need to care for her
minor child, both in the past and in the future, and will be ascertained in an amount according to
proof.

| WHEREFORE, Plaintiffs pray for judgment as hereinafier set forth.
PQNtTIV'E DAMAGES ALLEGATIONS

42.  Plaintiffs reallege and incorporate herein by reference as fully set forth herein each
and every allegation contained in paragraphs | through 41. |

43.  Defendant BF. Ascher & Company, Inc. and DOES 1 through 10, inclusive, named
herein acted with conscious disregard for the safety of those who used Ayr Saline Nasal Mist. They
had specific-prior knowledge that-there was an unacceptable risk of injmj#-re;sulting from the use of
Ayr Saline Nasal Mist, including but not limited to the severe and permanent injuries suffered by |
Plaintiff Alexander Redfoot. Their knowledge was obtained, in part, from scientific studies and data
to which they had access, as well as studies and investigation performed by and for these Defendants.

44.  Defendants named herein were also aware that potential users of Ayr Saline Nasal
Mist had no knowledge or information indicating that the product contained mercury and could cause
serious injury, and knew that users of the product would assume, and in fact did assume, that using
Ayr Saline Nasal Mist was safe, when in fact the product was extremely hazardous to human life.

45.  With specific knowledge of the dangers of Ayr Saline Nasal Mist, Defendants opted
to manufacture and introduce their products into the stream of commerce without aliemptmg 1o
protect users from, or warn users of, the high risk of injury resulting from the use of this product
caused by its foreseeable use. Rather than attempting o protect users from, or warn users of, the
high risk of injury from the use of Ayr Saline Nasal Mist, Defendants intentionally failed to reveal

10
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their knowledge of the hazards of the product and fraudulently, consciously and actively concealed
and suppressed that knowledge from those who used the product.

46. The conduct of Defendants was motivated by a financial intcreét in the continuing,
uninterrupted distribution and marketing of their products. Defendants consciously disregarded the
safety of the users of their products, including Plaintiff Alexander Redfoot.

47. The-conduct_ of Defendants was and is vile, base, willful, malicious, fraudulent,
oppressive, outrageous, and Defendants; acts were committed in conscious disregard and
indifference to the safety and health of users of its broducts, including Plaintiff Alexander Redfoot.
Plaintiffs, for the sake of example, and by way of punishing said Defcnd:zmts, seek punitive damages
according to proof. -

WHEREFORE, Plaintiffs pray for judgment against Defendants, and each of them, jointly
and severally, as hereinafier set forth. "

1. General damages in accordance with proof;

2. ‘Special damages in accordance with proof;

3. Punitive damages in an amount sufficient to punish the Defendants and deter other .
persons from engaping in similar conduct;

4. Prejudgment interest and postjudgment interest in accordance with law;

5. Costs of this suit; i.md

6. Such other relief as the Court deems proper.

DATED: April 1, 2005 WATERS & KRAUS, L.L.P.
LEVIN SIMES & KAISER LLP

By: M’Mﬁﬁh

Laurel L. Simes
Attomeys for Plaintiffs

11
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SUNMONS s SUNHD
(CITACION JUDICIAL) 1. (S0LD PARA /30 OF LA COATE)
NOTICE TO DEFENDANT; RECEIVED ON '
(ASOIEEEMNEAL v, ana
o  HC APR 2 0 2005
AT B.Y: ASCHER CO.,, INC.

DOES 1 througgt 10, inclusive
YOU ARE BEING SUED BY PLAINTIFF:

(LO ESTA DEMANDANDO EL DEMANDANTE):

ALEXANDER REDFOOT, a Minor, by and through his
Guardian ad Litem, MICHELL REDFOOT; MICHELL REDFOOT

You have 30 CALENDAR DAYS after this summons snd legal papace ars sorvad on you ta flle a written response at this courtand have
copy sarved on the plainiifi. A letter or phana call will not protect youw. Your writtan reaponss must be in proper legal form i you want the
sourt lo hear your casa. There may bs a court form that you can use for your response. You can find these court forms and more
information at the Californla Courts Online Seif-Halp Canter (www.courtinfo.ca.govisaifhelp}, youur county [aw Ilbrary, or the courthouse -
neargat you. ifyou cannot pay the filing fee, ask the court clerk for a fee walver form. i you do not file your response on time, you may
fose the case by default, and your wages, money, and property may bo taken wihout further warming from the court.

There are other legral requinsments. You may want to call an attorney right awey. ¥ you do niot know an attorney, you may want to call an
attomey referral service. if you cannot afford an attornay, you may be eligible for fres lagal sarvices from a nonprofit lagal aervices
program, Yol can locata these nonprofit groups at the Califoinls Lagal Services Wab slte (www.lawhelpcalifornla.org), the Caltfernia
Courts Onfine Seif-Help Canter (www.courtinto.ca.govisaifhelp), or by contacting your tocal court or county bar association. .

Tleno 30 DHAS DE CALENDARIO después de que lo anfreguen esta citacién y papelsa fegales para presentar una respuasta por sscrito
a1 asin coife y hacer quo se eniregue una copla al demandanta. Una caria o una lamady tefefGnica no lo protagen. Su respuesta por
escrdio flene quw astar en formato fegal correcto sl desea que procesen sur caso en fa corte. Ex pasible qua haya un formulario que usted
pusda Usar para su respuestd.  Puede encontrar estos fortiarios de ja carte y mis Inforrnacion en of Centro de Ayuda de lax Cortes de
California (www.courtinfo.ca.gav/seitelp/sspanol), en Ia biblloteca de leyes de su condada o en fa corfe que fe queds mis carca. Slno -
puede pagar [ ciiota de presentacién, pida al secretarfo do (a corte que le dé un formulario de exenclén de paga de cuatas. Sfno prasenta
su respuasta a dempo, puede perdar of caso par incumplmilento y la corte fs podni quitar au susido, dinero y blsntes sin mas advertencia,

Hay otros requisitos lajales. Es racomandable que ifame a un sbogada inmediatamante. Si no conoce a un sbogado, puede Hamar a un
serviclo de remisién & rbogados. Simo pueda pagar & t4n abogado, es posible que cumpia con los requistfoa pars obtener serviclos
legales gratuilos de un programa de servicios legmles sin fines de lucro, Puaide sncontrar astos gripos sin fines de fucro en of sitin web de
Cafifornia Legal Sarvices, (www.lawirelpceliformis.org), en el Centro de Ayuds de fas Cortes da Callfomia, .

_{www.courtinfo.ca.gov/selfiialp/fespanol) o penléadose en contacto con la corte o ol cofegio de abogados locales,

The name and address of the court is: CASE NMUNGER:
{E nombre y direccin do fa coite es): (arero oet Gaw): COS5-00674
Contra Costa County Superior Court

PO Box 911

725 Court Street, Room 103

Martinez, CA 94553 .

Tha name, address, and telephone number of plaintiffs attorney, or plalntiff without an atlo

(El nombre, la direccitn y el niimero de féléfono del abogado del demandante, o del dems
Laurel L. Simes, Esg. {9BN 134637)
Levin, Simes & Kaiser, LLP

One Bush Street, l4th Floor

San PFrancisco, CA 94105

ay, is:
dante que no tipne abogada, e3):

DATE: April ; 4206 Cledk, by . Deputy
{Fochs) oD’ 4= 05 (Secratario} (Adjunto)
{For proof of of this summons, use Proof of Service of SumIMons (form 7

(Para priteba de enlrege de esta clialitn use ef formularlo Praof of Servica aof Surg ¥
NQTICE TO THE PERSON SERVED: You are ghrved

1. [ as an individual defendant. -
2. [] as the person susd under the fictitiocs

3. [__1 on bahalf of (specify): B.F, ASCHER & COMPANY, INC.

under: {__| CCP 416.10 (corporation) (] CCP 416.80 (minor)
{__} ccP 416.20 (defunct corporation) [C_] CCP 416.70 (conservatee)
.., - [__J cCP416.40 (assaciation or partnership) || CCP 416.80 (authorized person)
COUNTY.C ("] other (specify): '
4. ] by personal delivery on (dafo): Pago i of 1

" Code of Chil Frocedute $§ 412.20, 485~
SUMMONS >
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e L _ 982(a)(27)

ATTORNEY OR PARTY YWIHOUT ATTORNEY (Name, Stas Bar rosbar, ard scdoss): "~ FOR promy
Laurel L. Simes, Bsg. (SBN 134637) ) ¥

—Levin, Simes & Kaiser LLP , : '
Cne Bush Street, 14th Floor

San Francisca, CA 54104 ) . %
TREFHONEND: (415) 646-7160 FAXNO. (Onfioa):” {415) 981-1270 t ﬁ?_
E-MAIL ADCRESS [Opional: 'y % o 5$
ATTORNEY Foitvamey: Plaintiffis . )%Sfar 7
SUPERIOR COURT OF CALIFORNIA, COUNTY OF CONTRA COSTA Bl"*?.‘ @&%
svResTabRess: 725 Court Street . %

mALNGADOREES: PO Box 911
ovapzPcooe: Martinez, CR 94553
ERANCH NAUE:

S

PLAINTIFF/PETITIONER: MICHELL REDFOOT, Individually and
as Guardian ad Litem of Alexander Redfoot
DEFENDANT/RESPONDENT: B.F. Agcher & Company, Inc., et

al.
s e e R
' (3] EX PARTE ' CD 5~ 006 7Y

Nota: This form Is for use in civil proceedings in which a party Is & minor, an incapacitated person, or a parson for

whom a canservator has been appointed. A party who soeks the appoiatment of a guardian ad liten? In a family law
procending should use form FL-935. A party who seeks the appointment of a guardian ad litom in a probate proceeding
should use form DE-350/GC-100. An individual may not act as a guardian ad litem unless he or she s represented by an
attsmey or Is an atfomey, X

1. Applicant {name): is
a. [X] the parent of (name): Alexander Redfoot
b. ] the guardian of (name):
c. [ the conservator of {name):

d. [ apartytothe sutt
a. [__] the mincr to be represanted (if the minoris 14 years of age or older),

. [] another interested person {specity capacity):

2. This application sacks the appointment of the following parson as guardian ad fitem (stale name, address, and telephone number):
Michell Redfoot, 1014 Creekwood Place, Lafayette, CA 94549

925-299-1387

3. The guardian ad ktem is fo reprasent the interests of the following person (sfafe name, addmss, and {efephane numbar):
Alexander Redfoot, 1014 Creekwood Place, Lafayette, CA 94549
925-299-1387,

4. The person to be representad is:
a [X] aminor (date of birth):
b. (] anincompetent person.
c. L__J a person for whom a conservator has been appointed.

5. The court should appoint a guardian ad ltem because: )
& {X] the person named in item 3 has a cause or causes of action on which suit should ba brought {describe):
Alexander Redfoot suffered severe persomal injuries as a result of Defendants'
conduct. He is (5) five years of age and, as a minor, ie required to have a
Guardian ad Litem to file and pursue a civil actiom against Defendants.

] Continued on Atiachment 6a.
Pageiof2

T ey e APPLICATION AND ORDER FOR APPOINTMENT Codo of Chl Fruced.re, § 312 6L W,
SRR [Rov. Jarwsy 1. 2004] OF GUARDIAN AD LITEM ~ CIVIL B P
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PLMHI‘IFFJ‘PE‘I‘I‘I’!ONER MICHELL. REDFCOT, Individually and CASE NUMBER:
|~ as Guardian ad Litem of Alexander Redfoot
DEFENDANTRESPONDENT: B.F. Ascher & Company, Inc., et al.

5. b. [_] more than 10 days have elapsed since the summons in the above-enlitied matter was served on the person named
in lem 3, and no application for the appomlmentuf a guardian ad Eem has been made by the person identified in
item 3 or any olher person.

¢. [ the person named in ilsm 3 has no guardian or conservator of his or her estate,

d. (X1 the appointment of a guardian ad litem is necassary for the following reascns (speciy); Alexander Redfoot
suffered severe personal injuries as a result of Defendants' conduct. He
is (5) five years of age and, ag a minor, is required to have a Guardian
ad Litem to file and pursue a civil action against Defendants.

[ Continued on Atlachmend &d.
6. The proposed guardian ad litem's relationship to the person he or she will bs rapresanting is:
8. { X] related (siale relationship): Natural mother.
b. [} not related {specify capacity):

7. The proposed guardian ad litem Is fully cnn{petenl and qualified to understand and protec! the rights of the person he or she will
represeni and has no interests adverse to the interests of that person, (If there are any issues of compstency or qualification or
any possible adverse interests, describo and axplain why the propased guardian should nevertheless be appoinlad):

[ Coritinued on Attachment 7.

L. Sim Esqg. B } Mm/—_.

{TYFE OR FRINT HAME) [BIGHATURE OF ATTORMEY)
i declars under panalty of perjury under the laws of the State of Califomia that the f ing is true and comect.

Date: April [ , 2005

Michell Redfoot ! \
{TYPE OR PRINT NAME)  LASIGNATURE OF APPLICANT}

CONSENT TO ACT AS GUARDIAN AD LITEM
I consent to the appolniment as guardian ad lkem under the above petition.

Date: April [ , 2005

Michell Redfoot

(TYPEOR PRINT HAME) ijAME OF PFROFOSED QUARDIAM AD LIFERY

ORDER [X] EXPARTE

THE COURT FINDS that it is reasonsble and necessary to appoint a guardian wd fitem for the person named in item 3 of the
applicalion, as requestsd.

THE COURT ORDERS that (name): Michell Redfoot
Is hereby appointed as the guardian ad ktem for (name): Alexander Redfoot 0
for the reasons set forth in ilem 5 of the apphcallon. AN A BEI‘T

et | W’R- 4- 0 JUDICIAL OFFICER

[ sGuATURE FOLLOWS LAST ATTACHVENT

FE2ANYAT} [ov. Ly 4, 2004) APPLICATION AND ORDER FOR APPOINTMENT Pageiofi
OF GUARDIAN AD LITEM — CIVIL
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Robert B. Leck Il (State Bar No. 46903)
LECK & ASSOCIATES

Attorneys at Law -

100 Wilshire, Suite 200

Santa Monica, CA 90401

Telephone:  (310) 899-2041
Telecopier:  (310) 451-7737

Attorneys for Defendant
B.F. Ascher & Company, Inc.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF CONTRA COSTA

ALEXANDER REDFOOT, A minor by and } CASE NO. CO5-00674
through his Guardian Ad Litem, MICHELL, ) ,
REDFOOT; MICHELL REDFOOT, ) (Assigned for all purposes to the Honorable Diana

) B. Smith, Department 30)

Plaintiff, )
) DEFENDANT B.F. ASCHER & COMPANY,
v. )} INC.’S ANSWER TO PLAINTIFFES’
) UNVERIFIED COMPLAINT; AND DEMAND
B.F. ASCHER & COMPANY; and DOES 1 ) FOR JURY TRIAL

through 10, inclusive, )
) Complaint Filed: April 1, 2005
Defendants. ) Trial Date: None set
) .

Defendant B.F. Ascher & Company, Inc, (“B.F. Ascher” or “defendant”), for itself alone,

answering plaintiffs’ unverified complaint, herein admits, denies and alleges as follows:

GENERAL DENIAL

1. Pursuant to California Code of Civil Procedure section 431.30(d), this answering

defendant generally denies each and every material allegation of plaintiffs’ complaint and forther
denies that plaintiffs were injured or damaged in the sum or sums alleged, or any sum at all, by
reason of any act or omission of this answering defendant

A7

117

111
1

B.F. ASCHER'S ANSWER TO PLAINTIFFS’ UNVERIFIED COMPLAINT AND DEMAND FOR JURY TRIAL
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FIRST AFFIRMATIVE DEFENSE

(Failure to State a Claim)
2. The complaint, and each and every cause of action stated therein, fails to state facts

sufficient to constitute a claim upon which relief can be granted.

SECOND AFFIRMATIVE DEFENSE

(Failure to State a Claim for Punitive Damages)
3. 'The complaint, and each and every cause of action stated therein, fails to state facts

sufficient to support a claim for punitive damages against this answering defendant.

THIRD AFFIRMATIVE DEFENSE

(Statute of Limitations)
4, The complaint, and each and every cause of action stated therein, is barred by the
applicable statute or statutes of limitations, including, without Iimitation, California Code of Civil
Procedure, section 340(3), in that more than two years elapsed between the accrual of plaintiffs’

alleged causes of action and the filing of plaintiffs’ complaint.

FOURTH AFFIRMATIVE DEFENSE

(Comparative Fault of Plaintiff) |
5. If plaintiffs suffered or sustained any injury, loss, or damage as alleged in the
complaint, the same was directly and legally caused, in whole or in part, or contributed to or

exacerbated, by the careless, reckless, negﬁgent and unlawful conduct of plaintiffs.

FIFTH AFFIRMATIVE DEFENSE
(Negligence of Others)
6. If plaintiffs suffered or sustained any injury, loss, or damage as alleged in the

complaint, the same was caused by the acts or omissions of some person or third party over whom

2
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this answering defendant has no control, and for whom this answering defendant is not legally

responsible.
SIXTH AFFIRMATIVE DEFENSE
(Intervening Cause)
7. If plantiffs suffered or sustained any injury, loss or damages as alleged in the

complaint, the same were caused, in whole or in part, by the negligent, intentional or wrongful acts
or omissions of persons or third parties other than this answering defendant, for whose conduct this
answermg defendant is not legally responsible and had no reason to anticipate, and such acts

constitute independent, intervening and superseding causes.

SEVENTH AFFIRMATIVE DEFENSE

(Breach of Warranty: No Reliance)
8. To the extent that plaintiffs rely on any theory of breach of warranty, any recovery
by plaintiffs against this answering defendant is barred in that plaintiffs did not rely upon any

alleged warranty.

EIGHTH AFFIRMATIVE DEFENSE
(Breach of Warranty: Lack of Privity/Notice)
9. To the extent that plaintiffs rely on any theory of breach of warranty, such claims are
barred for lack of privity with this answering defendant, and for failure of plaintiffs or any
representative of plaintiffs to give timely notice to this answering defendant of any alleged breach

of warranty.

NINTH AFFIRMATIVE DEFENSE
(Punitive Damages Unconstitutional)
10.  Plamtiffs’ claim for punitive damages is in violation of and barred by the

Constitutions of the United States and the State of Ca]ifomia, including, but not limited to, the Due
3
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Process and Equal Protection provisions contained in the Fifth and Fourteenth Amendments of the

United States Constitution.

TENTH AFFIRMATIVE DEFENSE

{Compliance with Governmental Regulations)

11.  The product which is the subject of this action is an over-the-counter product. The
product is registered with the FDA, and the federal government has preempted the field of law
applicable to the manufacture of such product. This answering defendant’s manufacturing, labeling,
and warning of the subject product was at all times in compliance with applicable federal law.
Plaintiffs’ causes of action against this answering defendant therefore fail to state a claim upon
which relief can be granted; such claims, if allowed, would conflict with applicable federal law and

violate the Supremacy Clause of the United States Constitution.

ELEVENTH AFFIRMATIVE DEFENSE

(Product Not Defectively Designed, Manufactured)
12.  If the subject product manufactured by this answering defendant was involved in the
alleged incident referred to in plaintiffs’ complaint, then, and in that event, said product was not
defectively designed and/or manufactured at the time of manufacture, and it is therefore not the

ultimate liability of this answering defendant.

TWELFTH AFFIRMATIVE DEFENSE
(Benefits Outweigh Risks)

13, This answering defendant asserts that the benefits of the subject product outweigh
the risks, if any, which may be attendant to its use.
1
11
Iy

THIRTEENTH AFFIRMATIVE DEFENSE
4
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(Adequate Warnings Given)

14. At all relevant times that this answering defendant manufactured the subject product,
it was reasonably safe and reasonably fit for its intended use and this answering defendant provided
proper warnings, information, and instructions, pursuant to generally recognized and prevailing
standards in existence at the time, as contained in the packaging inserts, and literature for the

subject product, and therefore was not defective or unreasonably dangerous.

FOURTEENTH AFFIRMATIVE DEFENSE

(Misuse of Product)
15.  Plaintiffs’ alleged injuries and damages, if any, were proximately caused by the
misuse, abuse, unintended or unforeseeable use of the subject product, and consequently, no act or
omission on the part of this answering defendant proximately caused any of plaintiffs’ claimed

injuries or damages.

FIFTEENTH AFFIRMATIVE DEFENSE

(Material Alteration of Product)
16.  The product at issue in this case may have been altered, modified, or otherwise
rendered to a form not substantially similar to its form when it left the custody and control of this
answering defendant, by others over whom this answering defendant had no control and whose

conduct this answering defendant had no reason to anticipate.

SIXTEENTH AFFIRMATIVE DEFENSE

(Idiosyncratic Reaction)

17.  Plaintiffs’ alleged injuries and damages, if any, may have been caused, in whole or in

|{part, by an idiosyncratic reaction, operation of nature, or act of God, or by pre-existing and/or

unrelated medical, genetic, and/or environmental conditions, diseases, or illnesses.

11/
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t

- SEVENTEENTH AFFIRMATIVE DEFENSE

(Fatlure to Mitigate)

18.  If plaintiffs suffered or sustained any damage, loss or injury as alleged in the

complaint, the same was caused, in whole or in part, or contributed to or exacerbated, by plaintiffs’

failure to exercise reasonable care and diligence to mitigate their afleged damages.

EIGHTEENTH AFFIRMATIVE DEFENSE
(Assumption of the Risk)

19. The complaint, and each and every cause of action therein, is barred, in whole or in

part, by the doctrine of assumption of the risk.

NINETEENTH AFFIRMATIVE DEFENSE
(Election of Credit)

20.  This answering defendant reserves its right to make a written election of ciedit for
settlements with other parties or third persons under the applicable law. This answering defendant
further demands that its fault or responsibility be compared to other parties and third persons to this
action as provided by any governing statutory or common law scheme of comparative fault,

comparative responsibility, or contribution.

TWENTIETH AFFIRMATIVE DEFENSE

(Several Liability: Economic Damages)
21.  The provisions of California Civit Code section 1431.2, are applicable to plaintiffs’
complaint, and each and every cause of action stated therein, such that the Liability of each

defendant shall be several only and shall not be joint.

1
/111
iy
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TWENTY-FIRST AFFIRMATIVE DEFENSE
(Laches)

22. The complaint, and each and every cause of action therein, is barred, in whole or in

part, by the doctrine of laches.

TWENTY-SECOND AFFIRMATIVE DEFENSE
(Unclean Hands)
23.  The complaint, and each and every cause of action therein, is barred, in whole

or in part, by the doctrine of unclean hands.

TWENTY-THIRD AFFIRMATIVE DEFENSE
(Estoppel)
24.  The complaint, and each and every cause of action therein, is barred, in whole or in

part, by the doctrine(s) of estoppel and/or judicial estoppel.

TWENTY-FOURTH AFFIRMATIVE DEFENSE
(Waiver)

25. The complaint, and each and every cause of action therein, is barred, in whole or in

part, by the doctrine of waiver.

TWENTY-FIFTH AFFIRMATIVE DEFENSE
(No Personal Jurisdiction)
26.  This court may not be able to properly exercise personal jurisdiction over this

answering defendant.

TWENTY-SIXTH AFFIRMATIVE DEFENSE

(Venue Improper)

27.  Venue may not be proper in this action.
7

B.F. ASCHER’S ANSWER TO PLAINTIFFS’ UNVERIFIED COMPLAINT AND DEMAND FOR JURY TRIAL

WGatewaynetservell & a files\10972\053Answer.001.doc




R = R = T v, L N VL o

RO R RN RN R N N M e e om e e e i e e
v =~ N ¥ N - PV R - B R o BN o B o B = T &, T - N Y T N N~

Case 3:05-cv-02045-PJH  Document 1-2  Filed 05/19/2005  Page 29 of 32

TWENTY-SEVENTH AFFIRMATIVE DEFENSE
(Indispensable Parties, Real Party in Interest)
28.  Plaintiffs have failed to join identifiable and indispensable parties necessary for
proper adjudication of the action and/or may not be the real party in interest who has a right to

prosecute the claims asserted or who has standing to do so.

TWENTY-EIGHTH AFFIRMATIVE DEFENSE

(Preemption of State Decisional Law)

29.  This answering defendant asserts that the State of California’s judicially-created
definitions of manufacturing defect and design defect and standards for determining whether there
has been an actionable failure to warn are unconstitutional in that, among other things, they are void
for vagueness and an undue burden upon interstate commerce, as well as an impermissible effort to

regulate in an area that has previously been preempted by the federal government.

TWENTY-NINTH AFFIRMATIVE DEFENSE

(Apportionment of Fauit)

30. Individuals or entities, other than this answering defendant, that are co-defendants or
third persons not party to this action, were negligent and/or legally responsible or otherwise at fault
for the damages alleged in plaintiffs’ complaint. This answering defendant therefore requests that
in the event of a finding of any liability in favor of plaintiffs, or settlement or judgment against such
individuals or any defendant(s) other than this answering defendant, an apportionment of fault be

made among all parties and third persons, as permitted by Li v. Yellow Cab Co. and American

Motorcycle Ass’n v. Superior Coutt by the court or jury. This answering defendant further requests

a judgment and declaration of complete or partial indemmification and contribution against all other
parties or persons in accordance with the apportionment of fault.

{1/

/]

/11
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THIRTIETH AFFIRMATIVE DEFENSE
(Restatement of Torts)

31.  The product which is the subject of this action is an over-the-counter product which
falls within the “comment k” and “comment j” exceptions to strict liability, as defined in the Rest2d
Torts, section 4024, as well as the Restatement (Third) of Torts: Prod. Liab., section 4 (1998). The
subject product is therefore neither defective nor unreasonably dangerous when properly prepared
and accompanied by proper wamiﬁgs and instructions for use. At all times material to plaintiffs’
complaint, the subject product was properly prepared and accompanied by proper warnings and

instructions for use.

THIRTY-FIRST AFFIRMATIVE DEFENSE
(State of the Art)
7 32.  Based on the state of scientific, medical, and technological knowledge at the time the
product which is the subject of this action was distributed, it was reasonably safe for its normal and
foreseeable use at all relevant times, or in light of existing reasonably available medical, scientific,
and technological knowledge, this answering defendant could not have known of: (a) the design
characteristics, if any, that allegedly caused the injuries and damages complained of herein or the

alleged danger of such characteristics; or (b) any alternative design referred to by plaintiffs.

THIRTY-SECOND AFFIRMATIVE DEFENSE
(Conflict of Laws)

33.  This answering defendant intends to rely upon, reserves its right to assert, and hereby
pleads such other and related defenses as may become available in the event of a determination that
the action, or some part thereof, is governed by the substantive law of a state other than California
or a foreign country.

1
i
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THIRTY-THIRD AFFIRMATIVE DEFENSE

(Incorporation of Affirmative Defenses By Others)
34.  Any affirmative defense pled or raised by other defendants in this action and not
specifically pled by this answering defendant are hereby incorporated herein to the extent that they

do not conflict with this answering defendant’s own affirmative defenses.

THIRTY-FOURTH AFFIRMATIVE DEFENSE
{Additional Defenses)
35.  This answering defendant hereby reserves the right to rely upon any additional
defenses to claims asserted by plaintiffs to the extent that such defenses are supported by
information developed through discovery or by evidence at trial, and hereby reserves the right to

amend its answer to assert any such defenses.

WHEREFORE, defendant prays as follows:

1. That plaintiffs take nothing by way of the complaint on file herein;

2. That the court enter judgment in favor of this answering defendant, and against
plaintifis, dismissing plaintiffs’ claims in their entirety, with prejudice;

3. That this answering defendant recover all attorneys’ fees and costs incurred herein;
and,

4. For such other and further relief as the court deems just and proper.

DEMAND FOR JURY

Defendant hereby respectfully demands tri
Dated: May O, 2005

y: S\

[Robert B. Leck It
Attorneys for Defendant

B. F. Ascher & Company, Inc.

10
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PROOQF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the County of Los Angeles, State of California. I am over the age of 18 and
not a party to the within action. My business address is 100 Wilshire, Suite 200, Santa Monica,
Califormia 90401.

On May 11, 2005, I served the foregoing document described as: DEFENDANT B.F. ASCHER
& COMPANY, INC.’S ANSWER TO PLAINTIFFS’ UNVERIFIED COMPLAINT; AND DEMAND
FOR JURY TRIAL on the interested parties in this action [X] by placing [ | the original [X] true copies
thereof enclosed in a sealed envelope addressed as follows:

C. Andrew Waters, Esq. Laurel L. Simes, Esq.

Waters & Krauss, LLP Levin Simes & Kaiser, LLP
Continental Grand Plaza I One Bush Street, 14™ Floor
300 North Continental Boulevard, Suite 500 San Francisco, California 90802
El Segundo, California 90245

Xi (BYMAIL)
[ 1 Ideposited such envelope(s) with postage fully prepaid in the mail at Santa Monica,
California.
[X]  Asfollows: Iam "readily familiar" with the firm's practice of collection and processing
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal
Service on that same day with postage thereon fully prepaid at Santa Monica, California, in the
ordinary course of business. T am aware that on motion of the party served, service is presumed
nvalid if postal cancellation date or postage meter date is more than one day after date of
deposit.

[] (BY OTHER) The counsel by whose name an asterisk appears will be forwarded a copy of said
document(s) by [ ] MESSENGER [ | FEDERAL EXPRESS [ ] EXPRESS MAIL| ]

[X] (STATE) I declare under penalty of perjury under the laws of the State of California that the
above is true and correct.

[] (FEDERAL) 1 declare that I am employed in the office of a member of the bar of this Court, at
whose direction the service was made.

Executed on May 11, 2005, at Santa Monica, California.

Tania Ferrer




